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[Summary of Facts]

In June 1990, X Corp. (Plaintiff) started to make requests to Y Bank (Defendant) for the overseas remittance.

Y Bank uses documents (the “Documents) including the overseas remittance and notification form (the “Overseas Remittance Request Form”) for its overseas remittance procedure.

Y Bank’s overseas remittance transaction rules (the “Rules”) for its administration of requested overseas remittance include the following provisions:

(1) The client shall submit to Y Bank the prescribed Overseas Remittance Request Form containing an accurate description of prescribed items upon signing or signing and sealing such Form.

(2) Y Bank will deal with items described in the Overseas Remittance Request Form as requested matters.

(3) The remittance agreement shall be concluded upon Y Bank’s acceptance of the request for remittance and receipt of the fund to be remitted.

(4) Upon the conclusion of the remittance agreement, Y Bank shall deliver to the client the overseas remittance calculation report, etc. with regard to the contents of such agreement.

(5) Y Bank shall not be responsible for any loss incurred due to a cause imputable to the client such as an error in the name of the receiver of the remitted fund. 

On June 5, 2000, X Corp. submitted to Y Bank a document titled “Request with regard to Overseas Remittance (by Phone and Facsimile)”, which contained the following description:

“When we make a request for overseas remittance to you by phone and transmit the details of such request via facsimile, we shall follow the following procedure.  Accordingly, please take the remittance procedure by withdrawing (or paying out) the fund for remittance together with various related fees from the account that we designate separately.  If, in the worst case, an accident occurs in such procedure, we shall be responsible thereof and shall not cause any trouble or loss to you.”

“1. For requesting overseas remittance by phone, the person in charge that we notify you in advance shall do so over the phone by giving the person in charge of you the request number, the number of requests and the amount in each currency, immediately followed by the facsimile transmission of the details of the remittance (the prescribed Overseas Remittance Request Form).

2. We shall immediately deliver to you the signed (or signed and sealed) Overseas Remittance Request Form with the description of “already transmitted by facsimile” together with the written notice receipt and a report pursuant to the foreign exchange control related laws and regulations. 

From June 1990 to June 22, 2000, X Corp. used the following method to make a request for the overseas remittance to Y Bank.  X Corp. transmitted via facsimile a handwritten note containing the amount of remit and the remittee to the A Branch of Y Bank, and in the same branch, filled out the Documents that had already been signed, sealed and delivered by X Corp. pursuant to the description in such note.  Following the remittance, the same branch notified X Corp. by phone the contents of the remittance, including the remittee and the remitted amount in foreign currency, and delivered via mail to X Corp. a copy of the Overseas Remittance Request Form and the foreign currency calculation report including the withdrawn amount and remittance rate.  

Between June 29 and July 13, 2000, X Corp. changed the method of remittance from transmitting a handwritten note via facsimile to transmitting via facsimile the “request form for intermediation of overseas remittance” (the “Intermediary Request Form”) delivered by Y Bank.

The Intermediary Request Form included the following description:

“I did not fill out the “remitted amount in foreign currency” in the Overseas Remittance Request Form that I delivered to you today in order to request the intermediate of overseas remittance to (the name of the remittee), however, please deal with it as follows.”

“1. The “remitted amount in foreign currency” is as follows: [amount in Japanese Yen] [name of foreign currency]”

“In addition to complying with the overseas remittance request clauses described in the back of this Intermediary Request Form, I agree with the following:

(1) I approve that the overseas remittance shall be executed following the prescribed intermediary procedure and checking.

(2) The remitted amount in foreign currency shall be determined pursuant to your prescribed method.”

X Corp. filled out the date, the remittee, the remitted amount in Japanese Yen and the name of foreign currency in the Intermediary Request Form, sealed and signed such Form and transmitted it via facsimile to the A Branch of Y Bank.  The rest of the procedure was completed in the same manner as previously conducted, including the report by phone and the delivery of a copy of the Overseas Remittance Request Form and the foreign currency calculation report following the remittance.

On July 21, 2000, the administration of X Corp.’s overseas remittance request was transferred to the Tokyo foreign exchange administration department of Y Bank (the “FX Department”) and all the Documents signed and sealed by X Corp. that the A Branch of Y Bank retained were returned to X Corp.  Since then, X Corp. requested overseas remittance by transmitting via facsimile the Intermediary Request Form and the Foreign Remittance Request Form to the FX Department and notified by phone the person in charge of Y Bank of such facsimile transmission.  Following the remittance, X Corp. delivered via mail all the Documents to the FX Department and Y Bank returned only the foreign currency calculation report (not a copy of the Foreign Remittance Request Form).

On March 8, 2001, X Corp. requested overseas remittance by transmitting via facsimile to the FX Department the Intermediary Request Form describing B as the remittee, the remitted amount in Japanese Yen of 4,270,490 and US dollar as the name of foreign currency.  However, the Foreign Remittance Request Form that X Corp. transmitted via facsimile described C as the remittee and C’s account number as the remittee’s account number.  Y Bank remitted the amount of US dollar equivalent to the remitted amount in Japanese Yen not to B as described in the Intermediary Request Form but to C as described in the Foreign Remittance Request Form and the Japanese Yen amount equivalent to the remitted amount in US Dollar was withdrawn from X Corp.’s savings account.

Further, on March 15 and 22, 2001, Y Bank remitted to C upon receiving the Intermediary Request Form describing B as the remittee and the Foreign Currency Request Form describing C as the remittee in the same manner (these three remittances are collectively referred to as the “Remittance” hereinafter).

Following each Remittance, Y Bank transmitted to X Corp. via facsimile the foreign currency calculation report.

Subsequently, X Corp. discovered that the fund was not remitted to B and requested Y Bank to rearrange the Remittance on April 10, 2001.  However, X Corp. could not collect the cash remitted to C.

X Corp. filed suit against Y Bank claiming for damages equivalent to the amount remitted to C, not the remittee, based on negligence in the duties of care including the following:

-  Duties to confirm whether or not there is any discrepancy of the description of the remittee in between the Intermediary Request Form and the Overseas Remittance Request Form and if there is, duties to confirm the correct remittee with X Corp.; and

-  Duties to deliver a copy of the Foreign Remittance Request Form and report to X Corp. by phone the remittee and the remitted amount following the remittance without delay.       

“

[Summary of Decision]

The court dismissed X Corp.’s claim.

The judgment is referred to below.

“The Intermediary Request Form is to supplement the contents of the remitted amount in foreign currency in the Overseas Remittance Request Form describing the contents of the request under the remittance agreement between X Corp. and Y Bank.  The Intermediary Request Form becomes a part of such agreement only to the extent of supplementing the description of the remitted amount in foreign currency in the Overseas Remittance Request Form.”

“Under the remittance agreement between X Corp. and Y Bank, Y Bank is obliged to remit to the remittee described in the Foreign Remittance Request Form regardless of the description of the remittee in the Intermediary Request Form and it was sufficient for Y Bank to process the remittance following the description of the Foreign Remittance Request Form.  Therefore, Y Bank does not owe any contractual obligation to confirm whether or not the same remittee is described in the Intermediary Request Form and the Foreign Remittance Request Form.”

“Under the remittance agreement between X Corp. and Y Bank, a copy of the Overseas Remittance Request Form is expected to remain at X Corp., the client.  Accordingly, Y Bank is not expected to deliver such copy to X Corp. following the remittance.  Further, X Corp. would be able to know the contents of the remittance agreement without calling or receiving a copy of the Overseas Remittance Request Form as long as Y Bank sends X Corp. the foreign currency calculation report following the remittance.”

“Under the remittance agreement, at the time of the Remittance, Y Bank should be deemed to have performed the duties to report under such agreement by delivering to X Corp. the foreign currency calculation report following the remittance.  Therefore, It is not enough to conclude that Y Bank had any duty to report to X Corp. the contents of the remittance by phone or delivering a copy of the Overseas Remittance Request Form following the remittance under the remittance agreement.”

“X Corp. was aware that the method of the remittance request was changed to the way that Y Bank neither reported the contents of the remittance by phone nor delivered a copy of the Foreign Remittance Request Form following the remittance.  Therefore, Y Bank neither had duties to account nor defaulted thereof and even if we find no causal relationship between such default and the Remittance.”

“We do not find any causal relationship between the following facts:

· The fact that X Corp. adopted the method of the remittance request to use the phone or facsimile in cases where the remitted amount in foreign currency is not determined at the time of the request and to use the Intermediary Remittance Request Form together with the Overseas Remittance Request Form; and 

· The fact that the Remittance was made not to B but to C.  

Since the Documents were returned to X Corp., the Foreign Remittance Request Form that X Corp. delivered to Y Bank is a document legally created by X Corp.  Therefore, the description in the Foreign Remittance Request Form represents only the intentions of X Corp.  Even in the case of using the Foreign Remittance Request Form already describing the name of the remittee, X Corp. is deemed to have requested to remit to such remittee even if the name of the remittee is wrong so long as X Corp. delivers such Form.  Accordingly, it is evident that X Corp. must confirm whether or not there is any error in the description in the Foreign Remittance Request Form.”  
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